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Corporate Income Tax (“CIT”)

On 30 May 2012, the MOF and SAT finally issued the long-awaited policy, Caishui [2012] No. 48
(“Circular 48”), announcing the extension for 5 more years of the relaxed tax deduction cap for
advertising and business promotion (“A&P”) expenses as per Caishui [2012] Circular 72 (which expired
on 31 December 2010, and to raise the A&P expense deduction cap from 15% to 30% for the three
selected industries, namely cosmetics, pharmaceutical and beverage (non-alcohol) manufacturing
industries) with a few fine tuning changes. Circular 48 took retrospective effect from 1 January 2011
and valid until 31 December 2015.

Salient points of Circular 48 and key changes from Circular 72

Circular 48 clarifies the following CIT deduction treatments for A&P expenses for the prescribed
industries:

a. The tax deduction cap of A&P expenses continues to stay at 30% of the annual turnover for
manufacturing and selling enterprises in cosmetics industry, manufacturing enterprises in
pharmaceutical and beverage (non-alcohol) industries.

b. An enterprise which has incurred A&P expenses under an A&P expense allocation agreement
(“Agreement”) with related enterprises is allowed to claim deduction for its share of A&P
expenses up to the prescribed deduction cap. Alternatively this enterprise may allocate part or all
of its deductible A&P expenses to related enterprises under the Agreement. In this situation, the
related enterprises are allowed to claim the amount allocated in full as deductible selling
expenses, without subjecting it to the deduction cap imposed on its own A&P expenses.

c. A&P expenses incurred by tobacco enterprises are non-deductible at all.



Corporate Income Tax (“CIT”)

Regarding the company interest deduction issue incurred by the investment not in place, the State
Administration of Taxation has replied it (Guoshuihan [2009] No. 312). According to Article 27 of the
regulations for the Implementation of the Corporate Income Tax Law that a corporate investor who did
not paid in full contribution of capital within the prescribed time, for those interest of the borrowings
from outside which is equivalent to the provision of interest payable that the difference between the
investors who paid in capital and the capital amount which within the time limit should be paid, which
does not belong to the reasonable expenses to the company and it should be burden by the company
investors, and not allowed to tax deduction. To calculate the interest which cannot be deducted, the
company should use each year carrying amount of paid-in capital and loan balance remains unchanged
during the period as a calculation period. Each calculation period shall not be deducted the interest on
borrowings should be in accordance with the interest on borrowings incurred for the period multiplied
by the proportion of the total borrowings of the registered capital of the enterprises are not fully paid
during calculation. The formula is: company cannot be deducted for each period of interest on
borrowings = the amount of interest on borrowings on that period * not fully paid up registered capital
during the period / that period borrowing amount.

Additional policies relating to the VAT transformation pilot program

The Ministry of Finance and the State Administration of Taxation jointly issued a new circular Caishui
[2012] No.53 (“Circular 53”) on 29 June 2012, titled “Supplementary Notice Regarding Certain Policies
on the Pilot Program for the Transformation of Transportation and Certain Modern Service Industries
from Business Tax to Value Added Tax (hereafter referred to as “the VAT Transformation Pilot
Program”)”. Circular 53 provides additional policies related to the VAT transformation Pilot Program in
the Pilot Region for international transportation services, certain services of qualified animation
enterprises, shipping agency services and operating lease services.

Circular 53 stipulates that where a foreign transportation service provider is from a country or region
which does not have a double treaty or transportation treaty with China on the tax exemption of
international transportation income, it shall be provisionally subject to a withholding VAT rate of 3% on

international transportation services provided to recipients in the Pilot Region from 1 January 2012. It



also provides a formula for computing the amount of VAT to withhold which basically treats the service
fee charged by the foreign transportation service provider as a VAT inclusive charge.

Circular 53 clarifies that the shipping agency service income should be subject to VAT as port services
(i.e., at the applicable VAT rate of 6%) from 1 January 2012. The relevant provision in Article 4 of
circular Caishui [2011] No. 133 was abolished at the same time.

Circular 53 stipulates a general VAT payer in the Pilot Region deriving operation lease income from the
leasing of tangible movable assets purchased or self-manufactured by the general VAT payer prior to
the effective date of the VAT transformation pilot program, i.e., 1 January 2012, can choose to be taxed

under the “Simplified Tax Calculation Method” from 1 July 2012 on such operating lease income.

China’s new Exit-Entry Administration Law

Tightened enforcement and opportunities for foreign nationals - China’s new Exit-Entry Administration
Law
The National People’s Congress Standing Committee enacted a new law — the “Exit-Entry
Administration Law” (“the New Law”) on 30June 2012, scheduled to be implemented on 1 July 2013.
The New Law emphasizes on stricter enforcement over foreign visitors / workers and imposes harsher
penalties for being employed illegally. It also introduces a new visa category to attract foreign talents
and provides an opportunity to apply for China’s permanent residence status.
(1) Stricter enforcement measures
The New Law requires foreigners working in China to obtain work permits and residence permits.
Chinese entities or individuals are not allowed to employ foreigners who do not properly hold work
permits and residence permits. It defines foreign individual being employed illegally as:
a. Working without a valid work permit and residence permit;
b. Working outside the location or scope of responsibilities stated in a work permit; or
c. Overseas students working outside the scope or timeframe, breaching the administrative
regulations by taking part-time jobs while studying in China.
Monetary penalties for being employed illegally in China will be imposed heavily for foreign
employees and sponsoring employers. The authority has the right to repatriate the foreigner to
his/her home country. The foreigner will be forbidden to re-enter China with the next one to five

years following his/her deportation accordingly.



For Employees For Employees
Maximum Fine RMB 20,000 RMB 100,000
Relevant Income Confiscated Confiscated

(2) New visa category to attract foreign talents

The New Law introduces a new visa sub-category in the “ordinary visa” category called “talent
introduction” to attract highly talented foreign individuals to work and live in China. The relevant
authorities offered preferential treatment in social security, individual income tax, medical services,
children’s education and some other areas for the experts who are covered by the program.

(3) Permanent residence program

The New Law allows foreign nationals with outstanding contributions to China’s economic and social
development or who meet existing permanent residence requirement to apply for permanent residence
status. It is expected that the implementation details for this new program will be issued in the near

future.
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