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Policies for the Bonded Area

In order to further boost transformation of processing trade, and allow export processing zones to develop

businesses of bonded logistics, R&D, survey and maintenance, State Administration of Taxation released

Circular on Tax Issues Regarding Expanding Functions of Bonded Logistics Center and Export Processing

Zones (Guo Shui Han [2009] No.145) on March 18, 2009, stipulating that:

® Entry of domestic goods into bonded logistic center shall be regarded as export and eligible for export tax
refund/exemption policy. Carrying goods from bonded logistic center to domestic area shall be regarded as
importation and subject to procedures for import declaration as well as value-added tax and consumption tax
on import according to relevant regulations.

® Domestic goods entering export processing zone for purpose of logistics delivery shall be compliant to the
regulations of SAT’s Ordinance (GuoShuiFa [2004]No0.150).

® There shall be additional measures for tax administration to be made for researching and developing, survey
and maintenance in export processing zones.

® This Circular shall take effect as of Jan. 1, 2009.



Corporate Income Tax (CIT)

Based on the Agreements on Double Taxation Avoidance signed by China’s government with other countries

and Tax Arrangements with Hong Kong and Macao (hereinafter jointly referred to as “Tax Treaties”), SAT

issued Circular on Carrying out Dividend Rules Prescribed by Tax Treaties (Guo Shui Han [2009] No.81) on

Feb. 22, 2009, mainly stipulating that:

® According to the dividend rules of Tax Treaties, when China’s resident companies pay dividend to residents of
tax treaty partners, and the residents (dividend recipients) are beneficiary of such dividend, then the dividend
recipients could claim tax treaty benefits related to such dividend, i.e. their PRC tax payable shall be
calculated at the tax rate prescribed by Tax Treaties. If the Treaties tax rate is higher than PRC local tax rate,
tax payers could follow the lower one.

® Tax payers claiming the above-said tax treaty benefits should meet the following requirements:

The taxpayer should be a tax resident of the tax treaty partners;

The taxpayer should be the beneficiary of the dividend,;

Dividend income should be regarded as a dividend or other equity income under PRC tax law;
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Any other conditions stipulated by the SAT.

= Editorial Comments: Since the new CIT law came into effect on Jan. 1, 2008, a significant change has
happened with China’s thoughts of tax levy and administration. PRC tax authorities are transforming
themselves from a formalist to a substance-based tax jurisdiction upon judging tax issues. The above-said
Circular No.81 follows the Implementation Regulations for Special Tax Adjustments (Provisional)
promulgated in Jan. 2009 that detail the rules on anti-avoidance policies. In tax anti-avoidance arena, PRC
tax authorities are becoming more aggressive in cracking down on arrangement driven by tax avoidance
motives. A transaction without economic substance and meaningful business purpose shall not be allowed by
tax authorities to enjoy tax treaty benefits.

In order to standardize CIT criteria for determining resident enterprises identification and strengthen CIT

administration, SAT issued Circular on Identifying Chinese-Controlled Offshore Enterprises as Chinese

Resident Enterprises in Accordance with Criteria for Determining Place of Effective Management (Guo

Shui Fa [2009]No0.82) on April 22, 2009, stipulating that:

® Chinese-controlled offshore enterprise is defined as an enterprise that is incorporated under the laws of a
foreign country or area and has a domestic (i.e. a Chinese) enterprise or enterprise group as its primary
controlling shareholder.

® The article 2 of CIT law prescribes that Chinese-controlled offshore enterprises that satisfy the following
conditions shall be regarded as Chinese resident enterprises that have a place of effective management in
China (hereinafter referred to as “offshore Chinese resident enterprises™), and shall be subject to CIT on their

worldwide income:



v Senior management in charge of day-to-day production or operation and the place where management
exercises their duties are mainly located in China;

v Decisions on enterprise’s financial and human resource affairs are made or approved by personnel or
institutions in China;

v Enterprise’s primary assets, accounting books, company seals, records and files of the board of directors
and shareholder meeting are maintained in China;

v" 50% or more of voting board members or senior executives of enterprise habitually reside in China.

Substance-over-form principle will be applied in determining the place of effective management and control.

A subsidiary invested by an offshore Chinese resident enterprise in China shall retain its status as a

foreign-invested enterprise.

An offshore Chinese-invested enterprise which is identified as an offshore Chinese resident enterprise shall

not be regarded as a controlled foreign enterprise under the article 45 of CIT law; but other foreign

enterprises under its control shall be treated separately.

Offshore Chinese-invested enterprises identified as offshore Chinese resident enterprises shall be eligible for

the policies prescribed in tax treaties signed by China with related countries or areas.

This Circular came into effect as of Jan. 1, 2008.

Foreign Investment Administration

In order to further boost reform of foreign investment administration system and expand jurisdiction of
local commerce administration, the Commerce Ministry of PRC issued Circular on Further Improving the
Job of Foreign Investment Verification and Approval (Shang Zi Han [2009] No.7) on March 5, 2009,
including the following points:

Verification and approval of establishment, capital increase and changes in contracts or Articles of
Association related to foreign-invested enterprises of state-encouraged sectors shall be handled by provincial
commerce authorities, instead of the Commerce Ministry of PRC originally. Setting up offshore branches by
FIEs shall be verified and approved by provincial competent commerce authorities or municipal commerce
authorities authorized by provincial governments.

Merge and acquisition of domestic enterprises by foreign investors or FIEs shall be verified and approved
together by local competent commerce authorities and other relevant governments like tax bureau, state
administration of foreign exchange, etc. according to relevant laws and regulations.

Foreign investment in specially prescribed sectors, or sectors limited by particular policies or macro policies
shall be still subject to existing regulations. Foreign strategic investment in listed companies shall be reported
to the Commerce Ministry for verification and approval according to relevant regulations.



Export Tax Refund

To struggle against global financial crisis, support business development of certain industries and
strengthen competitiveness of export enterprises, the Ministry of Finance and SAT issued Circular on
Increasing Export Tax Refund Rate of Products like Textiles, Electronics (Cai Shui [2009] No0.43) on March
27, 2009. This Circular came into effect as of April 1, 2009, with the export date labeled on “Export
Declaration (only for export tax refund)” as reference.

The newsletter is merely provided to our clients and those who have interest in our business for
reference. We’'ll do our best to ensure the accuracy of the information in the newsletter. We have to
remind you that the content in the newsletter is abstracted from relevant documents, and therefore in
practice the original documents should be used for reference. Meanwhile, we welcome all of you to
consult professionals in our firm regarding the information in the newsletter, and also welcome all of you
visit our website www.deancpa.com.cn. We will render affordable and value-added services to our clients.
If there is a discrepancy between Chinese and English versions, Chinese version will prevail.
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